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tion of the witness was noi specially direct-
ed to the peculiarities of the penmanship.
Ii wouid be dungerous, in a ¢riminal case, to
rely on such vague and unsatisfactory evi-
dence as the basis of a verdict which will
subjcct the aceused to severe punishment and
operate ag a perpetual brand of infamy on
his character.

If the jury ave of the opinion that the let-
ter inclosing the draft addressed to Benedict
was net written by the defendant, or that
the evidence as to that fact leaves it in doubt
whether he was the writer, they will inquire
whether there are other facts in proof which
satisfactorily establish his guilt. Apart from
the allegedl possessien of the deaft. there is
no evidence that the defendant las been in
posgession of anyrhing whicl was talken from
the mail. Tt is stated by one witness, Mr.
Faris, that some short time after the receipt
of the proceeds »f the dratt the defendant
requested him to change a $50 hank-note on
the Merchants apd Manufactorers’ Dank of
Wheeling. And thig fact is relied on as sus-
taining the inference that this was one ol
the notes remifted by Benedict in {hHe pur-
chase of the draft sent to him by the person
calling himself Martin Smith. There is no
proof, however, identifying this us one of
the notes sent by Benedict. Tt will. however,
be for the jury to give such weight to this
evidence as it may be fairly entitled to. Tf
the note exchanged by IParis. at the regquest
of the defendant. was one of the notes sent
in Benedict’s letter nddressed to Smith, it
would undeubtedly be a fact streugly impli-
cating the defendant, and which, anexplain-
ed, would be sufficient to warrani the in-
ference of his gullt.

Ax to the fifth count of the indictment,
charging defendant with having untawtully
and fraudulently taken Benedict's letter ad-
dressed to Martin Smith from the post-office
at Beverly, to which -t was directed. there
seems to be no satisfactory evidence. In-
deed, the only faet relied on to establish this
charge is that before noticed, namely, that
the defendant bad the posszession of a §50
Wheeling bank-note. For the reasou already

adverted to, the jury will ne doubt hesitate :

in giving much weight to this fact.
The ease is submitted to the jury. with the

remark that it will e their duty fo give the |

defendant the benefit of the evidence ad-
duced by him to prove his previous good

standing and character in the community in !

which he lived. Several respectable and in-
telligent witnesses have testified directly and
positively to his good character, and their evi-
dence on the point is not impeached or con-
tradicted. It is also a fact brought to light
by the evidence, that some months after this
transaction, and when it was made kuown
to the defendant that he was suspected of
having stolen from thé mail, though then in
the distant state of Missourl, he immediately

(Case No. 14,897) U. 8. v. CRUIKSHANK

This, with the proof of his good character. is
entitled to the ecnsideration of the jury, un-
‘less the evidence of gnilt is so elear as to
leave uo reasonable doubt in their minds. -

The jury returned a verdict of not guilfy.

UNITED STATES (CROWERELL v). See
Case No. 3,447. )

Case No. 14,8986,
UNITED 8TATES v. CROZIER.
District Court, D. Temuessee. Feb, 1, 1369.
CrivMixal Law—FARDON.

The president lind power, by the amnesty proe-
Iamation of 18G8, ta pardon all of a parlicular
class of political olfenders,

[Cited in 2 Brightley, Dig. 140, to the point
as given above.  Nowhere more fully reported;
opinlon not now accessibie.] -

Case No. 14,897,
TUNITHD STATES v. CRUIKSHANK et al.
[1 Woods, 309; 1 13 Am. Law HEQ. (N, 8.) 630.1
Circuit Court, D. Louigiana. April Term, 1874.2

Crvin Hienrs PILL — [NpIcTMERT FOR VIOLATION
—FourkrersTi aND FIeTaRNTH AMENDMENTS T0
CoxgriToriox — Rigir To VotrE — INJURIES TO
Nrtuous—How COGNIZABLE,

1. An indictment, under the enforcement act
or civil rights bill, for violating eivil rights, should
state that the offense chavged was committed
against the person injured Ly reason of his race,
color or previous condition of servitude. :

t 2 A charge that the detendants congpired o
t injure certain persons of African deseent, he-
ing citizens of the United Htates, thereby to pre-
vent them from exercising their rights as citi-
zens, such as the right to peacepbly assemble, to
bear arms, ete., unless accompanied with an aver-
ment that the injury was comnmitted by reason
of the race, color, or previous condition of servi-
tude of the persun conspired against, is not sus-
tainable in the counrts of the United States.

3. Congress has power to legislate for the emn-
foreement of any right granted by the ~conati-
tution; but the power must be exercised ac-
vording to the natnre of the grant or guaranty.
It it only be that -ongress or the legislature of 2
state shall not pas: laws for abridging the right,
it is a guaranty against acts of the government
' anly, state or federal, and not against the acts
of individuals; and in such case congress has
‘not power to legislate over the subject generally;
but only to provide remedies or redress in case
' the legislature or congress itself (as the case may
bel shonld violate the prohibition, The four-
teenth amendment of the constitution does not
change the power of cougress in this respect.

{Cited in Le Grand v. U. 8., 12 Fed. 580;

1. 8. v, Harris, 106 U, 8. 638, 1 Sup. Ct.
608; Logan v. U. 8., 12 Sup, Ct. 624; Green
v. Blbert, 11 C. C. A, 207. 63 Ted. 309.]

4. The thirvteenth nmendment confers upon
congress full power o legistate on the subject of

1 [Reported by Hon. William B. Woods, Oir-

returned to his former residence in Ohio, and
courted # full investigation of the charge.

cuit Judge, and here reprinted by permission.]
2 [Affirmed in 82 U. 8, 542.]




glavery, and to pass all laws it may deem proper
for itz entire erndication n every form. The
civil rights act of 1886 was within this power.

[Cited in Le Grand v. U, 8., 12 Fed. d81.]

5. That act was intended to give to the colored
race the rights of citizenship, and to profect them,
as a race, or class, from uniriendly state lepis-
lation and frem lawless combinations. An in-
jury to a colored person. therefore, is not cog-
nizable by the United States courts under that
act, unless iuflicted by reason of his race, eolor
or previous condition of servitude.  Au ordinary
erime against a coloved person, without huving
that charaetoristie, is cognizable only in the
state conrts.

6. The fifteenth amendment does not conler
upon congress the power fo regulate the right to
vole generally; but only te provide against dis-
critnination on account of ruce, celor or previons
condition of servitnde. Congress, therefore, can-
not fegislate in reference to uny interference with
the right tu vote, which does not proceed from
that cause, nniess in elections of senators or
representatives. A eonspirncy to prevent a col-
ored person from voting is no more a UUnited
Stales offense than a conspiracy to prevent a
white person fromn voting, nuless entered into by
reason of the voter’s race, color or previous con-
dition of servitude,

[Cited in Le Grand v. U. 8, 12 Ted, 575; T

5. v. Harris, 106 T7. 8. 627, 1 Bup. Ct. G0T.]

This wags an indictment nnder the enforce-
ment gact of May 31, 1870, against | William .J.
Cruikshank and] nearly one lnndred other
persons, charging, in the first count, that on
the 13th day of April, 1873, at Grant parish,
in the state of Lonisiana, the defendants un-
lawfully and feloniously did hand together
with .fhe unlawful and felonious iatent and
purpose to injure, oppress, threaten and in-
timidate one Levi Nelson and one Alexander
Tillman, being citizens of the United States
of African descent, and persons of color, and
in the peace of the state and the Tinited
wiates, with the unlawful and feloniovs in-
tent thereby to hinder and prevent them in
their free exereise and enjoywment of their Liw-
ful right and privilege to peaceably assemble
together with each other aud with other eiti-
zens of the United States for a penceable aud
‘Tawful purpose, the same being a rvight and
privilege granted or secured to them in com-
mon with all other good citizens of the Tinit-
ad Hiates, by the constilution and laws of {he
linited States, contrary to the form of the
statute, ete. The ninth count repeated the
salme charge, changing enly the words “band
together,” for the words '‘conspire together.”
The seven counts following the first (with the
corresponding seven counts following the
uninthy charge a conspiracy to injure, oppress,
threnten and intimidate the same persons
with the intent to prevent and hinder them in
the exercise and enjoyment of certain other
rights and privileges, namely: in the second
count, the right “to keep and bear arms for a
laswwful purpose;” In the third. with the in-
tent “to deprive them of their lives and liber-
1y of person without due process of law;”
in the fourth, the right “to the full and egual
benefit of all laws and proceedings enacted by
the state or the United States for the security
of persons and property, and enjoyed by white

U. 8. v. CRUIKSHANK (Case No. 14,397)
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citizens;” in the fifth, “the rights, privileges,
immunities and protection granted and ge-
cured to them as cifizens of the United States
and of Louisiana, by reason of their race ang
color, and because they were of African je-
scent, and persons of color;” in the sixth,
“the right to vote at any future election,
knowing them to he gualified;” in the sev-
enth, “with intent to put them in fear of
badily harm, injure -and oppress them, he-
cause they had vofed at a previcus electim
held in November, 1872;" In the eightl.
“every, each. all and singnlar the severs|
rights and privileges grauted or secured to
them in common with all good citizens of the
Tiniled Htates.” The last sixtecn connts clu-
ged the murder of the same persons in exe-
cuting the conspiracy. Three of Lhe defend-
auts heing convieted on the first sixteen
connts of conspiracy only, motion was mmade
in arrest of judgment, and argued by

R.-H. Marr, E. Joun IGllis, W. R. Whitakor,
and *Mr, Bryan, tor defendants.

J. R. Beckwith, U. 8. Atty., for the United
Statles.

The judges not being agreed, BRADLEY,
Circuit Justice, delivered the tfollowing opin-
ion in favor of the motion, which was grant-
ed accordingly, and the case was cerfified to
the supreme court:

The indictment in this case is founded on
the Gth and Tth sections of the act of con-
gress approved May 31, 1870, entitled “An act
to enforce the rights of citizens of the Uniteil
States fo vote in the several states of this
Union, and for other purposes.” 16 Stat.
140, It contaius two distinet series of counts,
in one of which the defendants are charged

with having unlawfully and feloniously band--

ed or conspired together to intimidate certain
pergons of Afriean descent (specified Dy
name), and thereby to hinder and prevent

them in, and deprive tiewm of, the free exer-

cise and enjoyment of certain supposed con-
stitutional rights und privileges, respectively

specified in the several counts of ihe jndict--

ment, such as, in onc count, the right peace-
ably to assemble themselves together; in an-
other, the right to keep and bear avms; i i
third, the right to be protected against dep-
rivation of life, liberty and property witlout
due provess of law; in a fourth, the 1'i_=):l'1t
to the full and equal benefit of the laws; b
another, the right to vote, etc. The apcond
series or counts charges murder il ;1(lditi_on
ta, and whilst carrying out, the conspi;'zl(:.tt’s‘
charged, Three of the defendants. L?ru_lk-
shank, Hadnot and Irwin, have heen Ct)_ll"l(?f-_
ed of conspiracy under the first series of
counts, which are founded on the sixth see-
tion of the act, and now move in {il‘l‘{:‘Sf of
judgment, on the ground that the act is un-
constitutional, and that the indictment does
not charge any erime undet it.

The main ground of objection is that "rhe ﬂﬂ't
is municipal in its character, opersting di-
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rectly on the conduct of individuals, and tak-
ing the place of ordinary state legisiation;
snéd that there is no constitutional authority
for such an act, Inasmuch as the state laws
furnish adequate remedy [or the alleged
weongs committed.

Tt eannot, of course, he denied thnt express
power is given to congress io enforce by ap-
propriate legislation the 13th, 14th and 15th
amendments of the constitution, but it is in-

sisted that this act docs not pursue the ap- !

propriate mode of doing this. A Drief ex-

‘amination of its provisions is necessary ore :

fully to understand the form in which the
questions arise. The frst section provides

that all cifizens of the United Stales, other- :

wige gualified, shall he allowed to vote at all

elections in any state, couniy, city, township, !

ete, without distinetion of race, color or pre-
vions condition of servitude, any constitation,
lﬂw; custom or usage of any stafe or feryi-
tory to the contrary notwithstanding. This
is not guite the converse of the 15th amend-
ment. ‘That amendment does uot estallish
the right of auy citizens to vote; it merely
declaves that race, color or previous condition

of servitude shail not exclude thiem. 'This is |

an lmportant distinetion, and has a decided
bhearing on the guestions at isswe. The sec-
ond section requires that equal opportuanity
ghall be given to ali citizens, without distine-
tion of race, color or previous condition of
gservitude, to perform any act required as a
prerequisite or qualification for voting, and
mulkes it a penal offense for officers and oth-

ers to refuse or omit to give such cqual op- |

portunity. The third section makes the offer
to perform such preparatory act, it not per-
formed Dby reason of such wrongful act or
omission of the officers or others, equivalent
to performance; and makes it the duty of in-
apectors or judges of eleclion, on affidavit of
such offer Leing made, to receive the party's
vote; and makes it a penal offensc to refuse
to do s0. These three sections relate to the
right secured by the 15th amendment. The
fourth section makes it a penal offcuse for

any person, by torce, hribery. threats, elc., to |

hinder or prevent, or to conspire with others
to hinder or prevent, any citizen from per
forming any preparatory act requisite fo qual-
ify him to vote, or from voting, at any elec-
tflon. This section does not seem to be based
on the 15th amendment, nor fo relate to the
specific right secured thereby. It extends
far heyond the scope ot the awmendment, as
will more fully appear herveafter. The fifth
section malkes it a penal effense for any jer-
son to prevent or atiempt to prevent, hintder
or intimidate any person from exercising the
right of suffrage, to whom it is securerd by
the 15th amendiment, by means of Dbribery,
threats, or threats of depriving of occupation,
or of ejecting from lands or tenements, or of
refusing to rvewew a lease, or of violence fo
sleh pergon or his family., The sixth section,
under which the firgt sixteen counts of the in-
dictment are framed, confains fwe distinet

(Cage No. 14,897) U. 8. v. CRUTKSHANK

clauses. The first declares that “if two or
more pergons shall band or conspire together,
or go in disguise upon the publie highway, or
upon the premises of another with infeni {to
violate any provision of this act), such per-
sons shall be held guilty of felony.” Of
course this would ineclude conspiracy fo pre-
vent any person from voting, or from per:
forming any preparatory act requisite there-
to. The next clanse has a larger scope, Re-
peating  the introduclory sand concluding
| words, it is as follows: “If two or inore per-
+ sons shall band or conspire togelher, or go in
. disguise upon the pullic highway, or upon
| the premises of another with intent to injure,
oppress, threaten, or intimidate any citizep,
| with intent {o prevent or hinder his free ex-
ercise and enjoyment of any right or priv-
ilege granted or secwred to him by the con-
stitution or luws of the United States, or be-
cause af his having cxercised the same, such
» persons shall he held guilty of felony.” Here
it is made penal to coter into & conspiracy io
injure or intimidate any citizen, with infent
to prevent or hinder his exercise and enjoy-
ment, not merely of the right {o vote, but of
any right or privilege granted or sccured to
him by the counslitution or laws of the United
States.

The guestion iz at onee suggested, under
what elause of the constitution does the pow-
er to enact such a law arise? 1t is undoubt-
edly a sonnd propodition, that whenever a
right” is guarantied Dby the constitution of
the United States, congress has the power to
previde for its enforcement, either by impli-
cation arising from the corrclative duty of
government to protect, wherever a right io
the citizen is conferred, or under the general
power (contained im article 1, § 8, par, 18)
“to wake all laws necessary and proper for
carrying into execntion the foregoing pow-
ers, and all other powers vested by this con-
gtitution in the govermment of the United
States, or any department o1 officer thereof.”
It was on the principle first stated thal the
fugitive slave law was sustained by the su-
preme court of the United States. Prigg v.
! Pennsylvania, 16 Pet. [41 U. 8] 539. The
. coustitution guarantied the renditionr of fu-
| gitives held to labor or service in any state,
aad it was held that copgress had, by hn-
plication, the power to enforce the guaranty
by legisiation. “They require,” says Jusfice
Story, delivering ihe opinion of the majority
of the court, “the aid of legislation to protect
i the right, to enforee the delivary, and to se-
cure the subsegquent possession of the slave.
If, indeed, the constitution guaranties the
right, and if it veguires the delivery upon
the claim of the owner (as cannot well be
doubted), the natural inference certainly is,
that the natlonal governiment is ¢lothed with
the appropriate authority and functions to
enforce it, The fundamental prineiple ap-
plicalle to &1l cases of this sort would seem
to be, that where the end is required, the
means ave given; and. where the duty is
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enjoined, the ability to perferm it is contem- |
plated to exist en the part of the functiona- |
ries 10 whow it is coirusted. The clause is
found in the pational constitution and not in
that of any -state. It does not point out any |
state functipnaries, or any state action to
carry its provisions into effect.. The state,
therefore, cannet he compelled io euflorce
them, ete, The natural il not Lhe necessary
conclusion is, that the national government,
in the absence of ull posilive provisions io
the contrary, is beund, through its own de-
partments, legislative, judicial, or executive,
as the case may require, lo carry inte effect
all the rights and duties imposed upon it by
the constitution.’” To the objection that the |
power did net fale within the scope of the !
enumerated powers of legislation confided to
congress, Justice Story answers: “Stripped
of its ariificial and technical structure, (Le
argument comes to this, that, although rights
are exclusively secured by, or duties ave
exciusively imposed upon, the national gov-
ernment, yet, unless the power to enforce
these rights or to execute these duties can
be found among the express powers of leg-
islation enumerated in the constitution, they
remain without any means of giving thein
effect by any act of congress, and they musi
operate solely preprio vigore, however de-
fective may be their operation: nay, even
afthough in a practical scnse, they may be-
come a nullity from the want of & proper
remedy to enforee them, or to provide against
their violation: If thig be the true interpre-
tation of the constitution, it mwest, in a great
measure, fail to attain many of its avowed
and positive objects as a security of rights
and a recognition of duties. Such a limited
construction of the coustitution bhas never
vet been adopted as correct, eilher in themy
er practice.” [Prige v. Pennsylvania) 16
Pel. [41 U. 8. ¢18.

It seems fo be tirmly established by the
unanimous opinion of the judges in the above
quoted case that congress has power to en-
forece, by appropriate legislation, every right
and privilege given or guarantied by the con-
stitution. The method of enforcement, or the
legislation appropriate to that ead, will de-
pend upon the character of the right con-
ferred. Tt may be by the establishment of
regulations for attaining the object of the
right, the imposition of penaltisg tor its vio-
lation or the institntion of judicinl procedure
for its vindication when assailed, or when
ignoved by the state courts; or it may he by
all of these togethar, One method of en-
forcement may be applicable to one funda-
mental right, and not appticable to another.
With regard to those ackpowledged rights
and privileges of the citigen, which form a
part of his political inheritance derived from
the mother country, and which swere chal-
lenged and vindicated by eenturies of stub-
born resistance to arbitrary power, they be-
long to him as his birthright. apd it is the
duty of the particular state of which he 1s

v joyment,
. brivileges are secured in the constitution of
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a citizen to protect and entorce them, ;g
to do naught te deprive him of their ful el
When any of these rights ang

the United SBtates only by a declaration that

* the state or the United States shall not vig- -

late or abridge them, it is at once understogd
that they are not ereated or conferred by
the constitution, but that the constitution on-
ly guaranties that they shall not be impaired
by the state, or the Tnited States, as the cage
may be. The fulfillment of this guaranty
by the Tinited Stalew. is the only duty with
whicli that government is charged. The at-

. trmative entorcement of the rights and priv-

ileges themselves, unless something more ig
expressed, does not devolve upen if, but he-
longs to the state government as a part of its
residuary sovereignty. TFor example, when
it iy declared that no state shall deprive guy
person of life, liberty, or property withour
due process of law, this declaration iz not
intended as a guaranly against the commis-
sion of murder, talse imprisomment, robbery,
or, any other erime commilied by individual
malelactors, 2o as to give congress the power
to pass laws for the punishment of such
criines in the several states generally. Tt is
A constitutional security against arbiwary
andl unjust legislation by which &2 man may
he proceeded against in a summary manner
and arbitrarily arrested "and condemned,
without the benelit of those time-honaored
forms of proceeding iu open court and tial
by jury, which is the eclear right of every
freeman, both in the parent country awd in
this. It is a guaranty of protection against
the acts of the state government itself, Tt
is & gnaranty against the exertion of arbitra-
ry and tyrannical power on the part of tlhe
government aud legisiature of the state, not’
a guaranty against the commission of indi-
vidual offenses; and the power of congress,
whether implied or expressoed, to legizslate for
the enforcement of such a gonaranty, does
not extend fo the passage of laws for the
suppression of ¢rdinary erime within the
states. This would be io clothe congress
with power to pass laws for the general pres-
ervition ot social order in every state. The
enforcement of the gmnaranty deoes not re-
quire or authorize congress to perform the
duty which the guaranty itself supposes it
to b the duty of the state to pertform, and
which it requires the state to perform. The
duty and power of enforcement take their
inception trom the moment that the state
tails 10 comply with the duty enjoined, or
violates the prohibition imposed. No state
may pass a law impairing the cbligaticn of
contracts. . Does this authorize congress to
pass laws for the general enforcement of
contracts in the states? Certainly not. But
when the state has passed a law which vic-
lates the prohibition, congress may provide
a remedy. It did so in the twenty-fifth dec-
tion of the judiciary aect [1 stat. 85] by au-
thorizing an appeal to the supreme court of
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{he United States of all cases where a consti-
tutional ov federal right should he denjed or
gverruled in a slate court,

Agnin, “the citizens of each siate shall De
entitied to all the privileges und ‘immunities
of citizens in the several siates.” But this
Anes not authorize congress to pass a general
sygtern of municipal law for the security of
person and property. io have eifect in the
goveral states for the protection of citizens
of other states to whom the fundamental
right is guarautied. It only authorizes ap-
propriate and efficient remedics to be provid-
al in case the gunranty is violated. Whaere
affirmative legislation is required to give the
citizen the right guarvantied, cougress may
undoubtedly adopt it, as was done in the
enge of the fugitive slave law and as has
heon done in later times, to carry inio full
effoct the 18th amendment of the constitution
by the passage of the civil rights Dill, as
will he more fully noted hereafter. But with
regard to mere constitutional prohibitions of’

state interfercnce with established or ac- .
knowledged privileges and immunities, the ap- -

propriate legisiation to enforcee such prohi-
Titions ig that which may be necessary or
proper for furnishing suitable redress when
gucl prohibitions are disregarded or violated.
Where no violabou is attempted, the inter-
ference of congress wonld be officions. un-
necegsary, and inappropriate.

The bearing of these cbservalions on the
effect of the several recent amendments of
the constitution, in conferring legislative
powers npon congress, is next to be noticed.
The 13th amendment declares that necither
glavery nor involuntary servitude, excent as
a punishment for crime, shall exist within
the Tnited States or any pace subjeect to its
jurisdiction, and that congress shall have
power to enforce this article by appropriate
legiglation. This is not mereky a prohibifion
against the passage or enforcement of amy
law inflicting or estublishing slavery or in-
voluntary servitude, but it is a positive dee-
laration that slavery shall not exist. 1t pro-
hibits the thing. Iu the enforeement of this
article, therefore, congress has to deal with
the subject matter, If an amendment had
been adopted that polygamy should not exist
within the United States, and a similar pow-
or to enforce it had been given as in the

case of slavery, congress would cervtaiuly
i gd, therefore. that congress had the power to

liave had the power to legislate for the sup-
pression and punishment of polygamy, So,
undoubtedly, by the 13th amendment con-
gress has power to legislate for the entire
eradication of slavery in the United States.
This amendment had an afirmative operation
the moment it was adopted. It enfranchised
four millions of slaves, if, indeed, they had
not previously heen enfranchised by the
operation of the Civil War. Congress, there-
fore, acquired the power not only to legislate
for the eradication of slavery, but the power
1o give full effect to this bestowment of Iib-
erty on these mwillions of people, Al this it
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essayed to do by the civil rights Lill, passed
April 9 18386 (14 Stat. 27), by which it was
declared that all persons born in the United
“tates, and not subject to a foreign power
{exeept Indians, not taxed), should be citizens
ot the Tinited States; and that such cilizeus,
of every race and color, without any regard
to any previous condition of slavery ur invol-
uniary servitude, should have the same vight
in every state and terrifory to make and en-
force contracts, to sue. he parties, and give
evidence, to inheril, purchase, lease, sell,
hold, and convey real and personal property.
and o full and cqual henefit of all laws
and proceedings for the security of persons
and property, as is enjoyedl Iy white citizens,

~and should he subject to like punishruent,

pains and penalties, and {o none other, any
law. ete., to the contrary notwithstanding,

Tt was supposed that the eradication of
slavery and involuntary servitude of every
form and description required that the slave
shoutkd Dhe made-a citizen and placed-on an
entire equality before the law with the white
citizen, and, therefore, that congress had the
povwer, under the amendment, to declare and
cffectuate these objects. The form of doing
this, by extending the right of citizenship anid
equality before the law to persons of every
race and eolor (except Lndiang noi taxed and,
of course, excepting fhe white race, whose
privileges were adopted as the standard), al-
though it embraced wany persons, free col-
ored people and others, who were already citi-
zens in severil of the states, was necessary
for the purpose of setiling a point which had
been raised by emineni authority, that pone
but the white race were entitled to the rights
of citizenship in this counfry. As disability
to he a citizen amd enjoy equal rights was
decmed one Lorm or badge of servitude, it
was supposed that congress had the power,
nnder the amendment, to settle this point of
doult, and piace the other races on the same
plane of privilege as that occupied by the
white race.

Clonceding ibis ta be true (which T think it
is), congress then had the right 10 go further
and to enforce its declagafion by passing laws
for the prosecution and punishment of those
who shonld deprive, or attempt to deprive, any
person of the rights thus conferred upon him.
Without having this power, congress could not
enforce the amendment, Tt cannot be doubt-

make it a penal offense to congpire to deprive
a4 person ot, or to hinder him in. the exercise
and enjoyment of the rvights and privileges
conterred hy the 18th amendment and the
laws thus passed in pursuance thereotf. But
this power does ot anthorize congress to pass
laws for the punislument of ordinary crimes
and offenses against persons of the colored
race or any other race. That helongs fo the
state government alome. All ordinary mur-
ders, robheries. assaults, thefis, and offenses
whatsoever are cognizable only in the state

courts, unlesg, indeed, the state should deny
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o the class of bersons referrved to the egual
brotection of the laws. Then, of course, con- ored citizens the right of suffrage, The ma-
gress could provide remedies for their secu- jority of the court in the recent Slaughter-

- rily and protection, Buf, in ordinary £ases, | house Cascs, 16 Wall [83 1. 8. 381, say: “In
where the laws of the stute are nat obuox- the light of the history of these amendments,
ious to the provisions of the amendwent, the | ang the pervading purpose of them, which
duty of cengress in the creation aund puuish- | we have already tliscussed, it is not difficult
mentl of offeuses is limited to those offenses | to give a meaning to this clause.” (Speaking
which aim at the deprivation of the colared 1 of that clumse in the Tt amendment which
citizen's enjoyment and exercise of his rights | prohibits the states {rom denying to any per-
of citizenship and of equal protection of the | son within its Jurisdiction, the equal protec-
laws because of his race, color, or previous | tion of the laws} "“The existence of Iaws in
condition of servitude., Ta ilustrate: If in |

£

|

!

;| the stutes where the newly emancipsted ne-
a community or neighborhood composed prin- | groes existed, whicly discriminated with Brodsy

I

1

was principally intended io confer upon cgl-

cipally of whites, a citizen of African descent, ! injustice und hardship against them a8 a1
or of the Indian race, not within the exception | class, yway the evil to be remedied by this
of the amendment, should propose to lease and clause, and by it such laws ave forbidden,
cultivate z farm, and g combination should PO We floubt very mueh whether iny
be formned to expel him and prevent him from | action of a state not directed by way of dis-
the accomplishment of hig burpose on acceount | erimination against the negroes ag a class, or
of his race or color, it cannot be doubted that | gn acconnt of thoeir race, will ever be held to
this would be a cage within the power ot con- | cote within the purview of this provision.”
gress to remedy and redress. Tt would be n f ‘Whether this suggestion of the eourt, that the
case of interference with that person’s exer- | .

cise of bis equal rights ag g citizen because ;

of his race. But if that person should he in- X
Jured in his person or property by apy wrong- i was primarvily and principally intended for
docr {or the mere felpnions qr wrongful pur- | their benelit, and that it does have the affirm-
rese of malice, revenge, hatred, or gain, with- '

recent nmendments were intended for the hen-
efit of the African race alone, be aceepted or
not, it is manifest that the 15th amendment

i ative vifeet betore stated of conferring upom
out any design to interfere with hig rights of ! thew un equal right to vote with that enjoyed
citizenship ar equalily hefore the laws, as - Ly white citizens., Tt was, in fact, a consti-
being a person of a difterent race and colqr  tutionnl extension of the civil rights bill pissed
from the white race, it would be un ordinary i in 1366, conferring upon the cmancipated
crime, punishable by the state laws only. To i glave (as well as all persons of his race) an-
constifute an vffense, therefore, of which con- f other specific right in addition to those cnu-
gress and the courts of the United Stutes have i merated in that bill; and it is to be inter-
a right to take cognizance under this awend- ¢ breted on the same generaf prineciples.  Rut
ment, there must he a design to injare u Her- ‘ whilst the amendment Lag the eftect adyverted
son, or deprive him of hiy equal right of en- i to, it st he remembered that the right con-
Joying the protection of the laws, by reason . ferred and guarsutied is nol an absolute, but
of his race, color, or previous condition of o @ relative ane. It coes ot confer the right
servitude. Otherwise it ig g case exclusively - to vote, That is the prevogative of the state
within the jurisdiction of the stute anmd its | Jaws, It only conters a right net to be cx-
COUTLS. cluded from voling by reason of race, color
I will next consider the cfteet of the 15th gp previous condition of servitude, ang this is
amendment, to enforce which the law ulder . gl the right that congress can entorce. It
consideration was primarily framed. T'he confers apou citizens of the African race tha
amendment declares that “the right of citizens | snine right to vote as white citivens possess,
of the United States 1o voie shall not be de- | It makes them equal.  “I'hig is thie whole scope
nied or abridged by the Onited States, or by | of the fmendment, The powers of CORETesS,
any state, on account of rice, color, or previ- therefore, are contined within this scope, The
ous condition of servitude,” and power iz | amencinent dpes notconfer upon congress iy
given to congress to enforce the amendnient power to regulate elections or the vight of
by appropriate legislaiion. Although nega- voting where it did not Lave that power bes
tive in form, and therefore, at first view, ap- | fore, exeept in the partieular matter specified.
parently fo be governed by the rule that con- It does, however, confer upon cougress the
gress has no duty to perform until the stute right of enforeing the prohibition imposed
has violated its provisions, nevertheless in i against excluding citiveng of the United States
substance, it canfers a positive right which { on account of race, color, or previous condi-
did not exist before. The language is pecul- | tion of servitude. Before the amendment con-
iar. Tt is composed of two negatives. The ! gress huad the power to regulate elections and
right shall not be denied, That is, the right . the right of voting fn the District of Columbia
shall be enjoyed; the right, namely, to be ex- and in the territories, and fo regulate (by al-
empt frem the disability of race, color, or pre- tering any regulations made by the state) the
vious condition of servitude, as respects the 4 time, place and manner or holding electinns
right to vote. 1In terms it has a general appli- | for senators and representatives in the =ev-
cation to all, but the history of the events oul eral states. It has that potwer still, sulject to
of which the amendment grew shows that it | the prohibition of the amendment. Also, be-

¥
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gubject to the prohibition of the amendment

gress has not acguired any additional rigbht
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fore the amendment, the stules had the power
to regulate all state clections and the right of
voting therein. They have that power still,

and tlhe right of congress to enforce it, Con-

to regulate the latter slections; or the right of
voting therein, whieh it did not possess bhe-
fore, except the pnwer to enforce the prohi-
bition imposed on the states, and tle egqual
right aeguired by all races and colors to vote,
The mangper in which the prohibition {or the
.equal right to voic) may be enforced is, of
.course, the question of prineipal interest in
+this inquiry. When the right of citizens of
+thé United States to vote is denied or abridged
by a state on account of their race, color, or
previous condition of servitude, either by
withholding the right itselt or the remedies
ywwhich are given to other citizens to euforce
it, then, undoubtedly, congress has the power
to pass laws to directly enforce the right and
punish individvals for its vielation, because
that would be the only appropriate and eth-
eient mode of entoreing the amendment, Con-
gress canunot, with any propiety, or to any
good purpose, pass laws forbidding the state
legislature to deny or alridge the right, nor
declaring void any state legislation adopted
for that end. The prohibition is alveady in
-the consrilutional amendment, and laws in
viplation of it are absolutely veid by virtue
-of that prohibitiou. Mo far as relates to ren-
dering null and void the obnoxious law, it is
(done already; but that does not help the per-
son entitled to vote. By the supposition the
state law gives him no remedy and no redress.
It is cleay, therefore, that the only practical
way in which congress can enforce the amend-
ment is hy itself giving a remedy and giving
redress, If the party should be sued in the
gtate courl for attempting to exercise hig
right, of course the appeal to the supreme
court of the United States, given by the twen-
ty-fitth section of the judieiary act, would be
all the remedy he would need; but it would
e entirely ineflicient in securing to him the
.actoal exercise of his right to vote.

But suppose that tlie laws of the state are in
hariony with the amendment, at least coop-
1ain pothing repugnant thereto; has congress
the power to pass laws concurrently with the
.state to entorce the right of every race and
color, without regard to the previons condi-
tion of servitude, to an equality in the right to
vote? Theve is no essential incongruity in the
-coexistence of conenrrent laws, state and fed-
eral, for the punishment of the saume unlaw-
ful acts as offenses both against the laws of
‘the state and the laws of the United Siates.
Robbery of the mails, counterfeiting the coin,
.assaults upon a United States marshal or oth-

.-er otficer while in the performance of his duty,
and many other cages of like nature, will read-
ily suggest themselves. Moore v. IHinois, 14
How. 55 U. 8] 20. My Justice Grier, in
-delivering the opinion of the supreme court
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Cnited States is alsp a citizen of a slale or
territory. He may be said to owe allegiance
1o two sovereigns, and may be liable to pun-
ishment for an infraction of the laws of cither.
The same act may be an offense or transgres-
sion of Lthe laws of Doth, Thus, an assaeld
upon the marshal of the United States, and
hindering him in the execution of legal pro-
cess, is n high offcuse against the United
States, for which the perpetrator is liable to
pusishment; and the same act way be also a
cross breach of ihe peace of the state, a riet,
amssault, or a murder, and subjecl the same
person o a punishment, under the stite laws,
for a misdemeanor or felony. That either or
both may {if they sce ft) punish such an of-
fender canuet be doubled.”
The realdifficulty in the present case is tode-
termine whetlier the amendment has given to
congress any power to legislate except to fur-
nish redress in cases where the states violate
the amendment. Considering, as before inti-
mated, that lhe smendment, notwithstanding
its negative form, substantially guaranties the
equal right to vote fo citizens of every race
and color. 1 am ineclined {o the opinion that
congress his the power to secure thal right
not only ns against the wnfriendly operation of
state Iaws, but against outrage, violence, and
combinations on the part of individuals, irre-
spective of the state laws, Such was the opin-
ion of congress itself in passing the ldw at o
time when many of its members were the
same who had consulied upon the original
form of the amendment in proposing it to the
states. And as sach a construction of the
amendment is admissible, and the gquestion is
one at least of grave doult, it would be assum-
ing o great deal for this court te decide the
law, to the extent indieated, uneconstitutional.
But the limitations which are prescribed by
the amendment must not be lost sight of. It
is not the right to vote which is guarantied io
all citizens. Clongress cannot interfere wiih
the regulation of that right by the states ex-
cept to prevent by apprepriate legislation any
distinetion as to race, color, er previous coll-
dition of servitude. The state may esiablish
any other conditions and discriminalions it
pleases, whether as to fge, sex, property, edu-
catiou, or anything else, Congress, 80 far ag
the 15th amendment is concerned, is limifed
to the one subject of discrimination—on ac-
count of race, color or previous condition of
servitude, It can regulate as to nothing elge.
Np interference with & person’s right to vote,
unless made on aveount of his race, color or
previous condition of sevvitude, is subject to
congresgional animadversion. There may be
a conspiracy io prevent persons from voting
having ne reference to this diserimination. 1
may inelude whites as well ag blacks, or may
be confined altogethier to the latter. It may
have reference to the particular polities of the
parties. All such conspiracies are amenable
o the state laws alone.. To Dbring thewn with-
in the scope of the amendment and of the

iin the case cited, says: “Rvery citizen of the

powers of congress they piust liave for mo-
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tive the race, color or brevious condition of
servitude of the party whose right is assailed,
According to my view the law on the -
Ject may be generalized in the following Lrop- r
osition: The war of race, whether it aAssurnes |
the dimensions of civil strife or domestic vig-
lence, whether carried ou in a guerrvilla or
prodatory form, or by private combinutions, or
even by privatoe outrage or intimidution, is
subject to the Jurisdiction af tle government |
5t the United States; and when any atrocity ’

is committed which may be assigned to thig
cause It may be punished by the laws and in
the coarts of the United States; but auy outs
rages, atrocities, or conspiracies, whether
against the colored race ov the white raco,
which do not flow from this cause, but spring
from the ordina vy felomous or erimingl intent
which prompts 1o such unlawiul acts, are not
within the jurisdiction of the Tnited States, ‘
It within the sole Jurisdiction of the siates, l
unless, indeed, the state, by its laws, dendes
fo any particular race cquality of rights, in I
whith case the government of the L'nifetli
Btates may Furnish remedy and redress 0 the |
Illest extent and in the most direct manner, f
Unless this distinction be made we are driven
to one of two extremes—either that CONETeRs !
can uever imterfere where the staie laws are
unobjectionable, however remisg the state au-
thorties may be in executing them, and how.
tver much a proseribed race ray be oppressed;
or that congress may pass an entire body af
municipal law for the Protection of person and
property within the states, to operate concur-
rently with the state laws, for the protection
and benefit of a particnlar class of the com-
munity. This fundanmental brincipie, 1 think,
applies to both the 13th and 15¢h amendments.
After what lhas been said, a few obscrva-
tons will suffice as to the effect of the 14th
amendment, upon the questions under consid-
cration. It is claimed that, by this amend-
ment. congress is empowered o pass Iaws for
directly enforcing -all privileges and immuni-
ties of vilizeas of the United States by original
Dbroceedings in the courts of the United Brates,
because it brovides, amongst other things, thai
no state shall make g entforee auy law which
shall abridge the rivileges or immunitiex of .
citizens of the United States, and because it .
sives congress power to enforce its provisions
by appropriate legislation. If the power to |
unforce the amendment were equivalent to
the power to legislate Zenerally on the subject :
matter of the Drivileges and immupities refer-
red to, this would be a legitimate conclusion.
But, as hefore intimated, that subject matter
may consist of rights angd brivileges not de-
rived from the grants of the constitution, but
fram those inherited Privileges which belong
to every citizen, as his birthright, or from that
body of natural tights which are recognized
and regarded as sacred in g free govern- |
ments; and the only manner in which the con- {
stitution recognizes them may be in g prohibi- |
tion against the government of the Tiniteqd !
States, or the stite governments, interfering |

e
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with them. Tt ig obvious, therefore, that the
manner of enforcing the brovisions of thig
amendmoent will depend upon {he character of
the privilege op dmmunity in Quesiion. jf
simply prohibitory of governmenta] action
there will be nothing to enforee antil such ge.
tion is undertaken, Foyw ean a. prohibition,
n the nature of things, be enforced until it ig

| violated? Lawy may he passcd in advance to

meat the contingeney of » violation, hut they
¢an have uo application until it ocenrs, On
the other hand, when the provision ig violated
by the bassnge of an obuoxioug law, such 1aw
i5 clearly void, and all acty done under it will
be trespasses, The legislation required from
tongress, rherefore, is such as will provide
nreventive 0L compensatory remedy or (jje
punishment for such irespasses; and appeals
from the siate courts to the Unitod States.
Courts in cases that come 1p for adjudication,
It these views gre correct, there can be ng Con-
stitutional legislation of cougress for direcily
enforeing the privileges and imiunities of cig-
#ens of {he United States by original proceed-
ings in the courts of the United States, where
the only constitutional guaranty of sueh privi-
leges and immunitieg is, that mo state shall
bass any law to abridge them, and where the
state has passed 10 laws adverse ¢ them,
hut, on the contrary, has passed laws to sus-
tain and enforce them.

[ will now proceed to examine the several
couuts in the indictment, and endeavor to test
their validity by the Drinciples which have
been laid dowm. Thése have been s fully
enunetated and explained, that g very briet ex-
amination of the conuts will sufiice,

The first count ig for 4 conspiracy to in-
terfere with tho right *tg Deaceably assem-
ble together with each other, and with other
citizens, for g peaceable and Iawful pur-
bose.”  This right is guarantied in the first

amendwent to the conmstitution, which de-

clires that “congress shal] make o Iaw
albridging the right of the Deople peaceably
to assemble and to petitlon the government
for a redress of grievances.” Dooes this dis-
affivimance of the power of congress to pre-
vent: the assembling of the lreople amount to
an affirmative power to punish individuals
for disturbing assemblies? This would be

‘a strange inference. That i the prerogu-

tive of the states. Tt belongs to the preser-
vation of the public beace and the funda-
wental rights of the people.  The people of
the states do not agk congress to protect the
right, Dut demang that it shall not interfere
with it. Hag anything sinee occurred to
give congress legislative power aver the sub-

' Ject matter? ‘The 14th amendment declires

that no state shall br law abridge the privi-

. leges or immunities of citizens of the United

States. Grant that this nrohibition now pre-

| vents the sfates from interfering with the

right to assemble, as Deing one of such priv-
ileges and immunities, still, does it give con-
gress power to legislate over the. snbject?
Power to enforce the amendmeni ix @1l that

Mt gk bt § e 7
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is given to cougress. If the amendment is
not violated, it has no power over the sub-
ject, .

The second count, whicli is for a couspir-
acy to jnterfere with certain citizens in
their right to bear arms, is open to the zame

"eriticism as the first.

The third count charges a conspiracy to
deprive certain citizens of African descent
of their lives and liberfies without due pro-
cess of law., Every murderer and robher

does this. Congress surely is not vested |

with power to legislate for the suppression
and punishnent of all murders, robberies,
aud assaults committed within the states.
In none of these counts is lhere any aver-
ment that the siate had, by its laws, inter-
fered with any of the rights referred to, or
that it had attempied to deprive the citizens
of life, liberty, or property without due pro-
cess of luw, or that it did not afford to all
the equal protection of the laws.  The third
count cannot be sustained.

The fourth count charges a cowspiracy to:

deprive certain colored citizens ot African
descent,. of the Tree exercise and enjoyment
of the right and privilege o the full and
equal benefit of all laws and proceedings for
the securily of persons and property which
is enjoyed by the white citizens, The right
aud privilege to interfere with the exercise
of which is here alleged to have been the ob-
ject of the conspiracy is not contained in
the eonstitution in express terms. . The Iith
amendment, amongst other. things, declares
that no state shall deny 1o any person swith-
in its jurisdiction the cqual protection of the
laws. But the indictmeni does not allege
that this has been dome. The vount mani-
festly refers to the rights secured by the
civil rights bHill of April 9, 1866, which has
alveady Deen referred to.. That act, as we
have seen, cxpressly declares that all eciti-
zens of every race und color, without regard
to any previous condition of slavery or in-
voluntary servitude, shall have ihe same
right in every stute aud territory to wmake
und enforce contracts. etc., and to full and
egual benefit of all laws and proceedings
for the securily of person aml property as is
enjoyed Iy white citizens. The conspiracy
charged in the fourth connt is a conspiracy
to interfere with the free exercise and en-
Joyment of this right. But the count does
not contain any allegation that the defend-
ants committed the acts complained of with

4 design to deprive the injured persons of |

their rights on account of their race, coloy
or previous condition of servitude. This, as
we have seen, is an essential ingredient in
the crime to bring it within the cognizance
of the United States awuthorities. Perhaps
guch a desigh may Dbe inferred from the al-
legation that the persons injured were of the
African race, and that the intent was to de-
prive them of the exercise and enjoyment of
the rights enjoyed by white citizens. But
it ought not to have been left to inference;
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it should have been alieged. On this ground,
thercfore, I think this count is defective and
cannot he sustained,

It is also defective on acconnt of the
vagueness and generality of the charge—“to
brevent and hinder {them) in the free exer-
cise and enjoyment of their several and re-
spective right and privilege to the tull and

" equal Dbenetit of all Iaws and proceedings

then and there ewncted,” ele. It seems to
me that such a general and sweeping. charge,
without any specification of any laws or pro-
cecdings, does not amount te the averment
of & criminal act. Itis not merely informal,
it is insutlicient.

The ftth and eighth counts are open to
the sawme objection of vagueness and gen-
erality’ as the fourth, and for that reason
neither: of them ¢an, in my judgment, be
sustained.

The sixth count charges a conspiruey to
prevent and hinder certain citizens of the
United States, who were of African de
scent and persons of color, in the exercise
and enjoyment of their right io vote at any
election to be thereafter held in the state of
Louisiana, or in the parish of Grant. Know-
ing they bad such right to vote. A con-
spiracy to hinder a person from exercising
his right to vote at any election is made in-
dictable by the fourth section of e enforce-
ment act; also by the sixth section, read in
counection with the first. -Over the general
subject of the vight to vote in the states, and
the regulation of said right, congress, as we
have scen, has no power to legislale. The
ffteenth aanendment relates only to diserim-
inations on acceunt of race, color and pre-
vious condition of servitude, and, as we
have before shown, is a prohibition against
the making of such discriminations. The
law on which this count is founded is not
confined to cascs of diScrimination above re-
ferred to. It is general and universal in its
application. Such a law is not sapported
by the constitution. The charge contained
in the c¢ount does not describe 4 criminal
offense known to any valid and constitu-
tional law of the United States. It should,
at least, have been shown that ihe conspir-
acy was entered into to deprive the injured
persong of their right fo vote by reason of
their race,” color or previous condition of
gservitude. This count T alse vegurd as iu-
valid.

The ‘seventh count charges a cohspiracy
to injure and oppress certain colored citi-
zens of African descent Lecause, being duly
qualified to vote, they bad exercised their
right to do so, and bad voted at the election

‘Lield in Louisiaua, in November, 1872, and at

other times, This count is subject to the
same objection as the last, and is invalid
for the same reasou.

The next eiglht eounts on which the verdiet
was found are literal copies, respectively, of
the first eight. so far as relates to the lan-
guage on which their validity depends, The
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same observations upply to them which ap-
biy to the first eight.

In my opinion the motion in arrest of
Judgmeat must be granted.

INOTRE., The order wrresting the judgment
in conformity with the above opimion of A1, Jus-
tice Bradley was affirmed by the supreme court,

where it was carried on writ of eyror and cer-
titicate of division, 92 U, 8. 542.]

Case No. 14,898,
UNITED STATKS v. The CUBA,
12 Haughes, 489; 1 2 A, Law . Rop. U, 8, Cts.
121; 10 Int. Rev. Rec. 115; 2 Balt.
Law Trans. 743.]
District Counrt, D. Maryland. 1869.
'-Cr-s'roz\rs—-ll‘onm«;lfrunE—LAxmxu WITHOTT PERMIY,

A vessel is liabfe under scetion 50 of act of
1799 [1 Stat, 665]. relating to customs revenies,
to forfeiture for the landing without permit of
merchandise over the value of four hundred dol-
lars, whether the owner is innocent or not.

[This is a libel on information for the tor-
feiture of the vessel and tackle under the
act of 1799, on the charge of sgmne 45,000
cigars having been kanded without poermit.
There seemed to be no dispute as to the fuct
that one of the steamer's engineers, (named
4. B. Hauna, who afterwards testifiedq
uguinst the vessel) had made an arrange-
ment with a New York man, named Clarks,
to run in cigars duty free, and that the
cvigars in question, valued at over $400, were
being smuggled under this contracl, no ovi-
dence of any cowmplicity of the owners of the
vessel appearing. The act of 1789 renders
the parties knowingly offending liable to a
fine, &e., and the vessel and fackle liable to
torfeiture should merchandise amounting to
uver $400 be landed without permit from the
custom house Dy any .person on board such
vessel. The aet of 1866 [14 Staf. 178], pro-
vides auother and different penalty for
knowingly importing merchandisc coutrary
o law against the parties actnally offend-
ing, and says nothing of a forfeiture of the
vessel.  Thereupon the defense contend that
the aet of 1865 embraces the offence in
question and is a substitute for that noe-
ton of the act of 1799, and repealing the
same Dby implication, relieves the vessel in
this case frown the Penalty therein contain-
ed,

tConsiderable stress was laid upon the
hardship which would he worked upen in-
nocent ship owners by making them liable
under the act of 1794, for the frauds of Par-
ties over whom they have no control snd
against which they cannot protect  them-
selves,] 2

GILES, District Judge, This is a libel up-
on information on the instance side of the

t [Reported by Hon. Robert W. Hughes, Dis-
triet Judge, and here reprinted by permission.]

[25 Fed. Cas. page 7163

conrt to ferfeit Lhe steamship Cuba, her tae.
kle, furniture, ete. “I'he libol was originally
tald under the provisions of the 50th section
of the aet of 1799, and was suhsequenﬂy
amended by counts under the 24th and 27th
sectlons of the same aet. The distriet attor-
ney, lowever, abandoned the amendment,
and in the argument only relied on the orig-
inal count. "There is no evidence to sustain
the allegntions under the 27th section, "and
the 24th section is apparently superscded by
the 4th seclion of the act of 1366, and not
having been relied upon by the district at-
torney, will not be considered further,

The guestion then Tor ihe court to doter-
mine is whether a forfeiture of the vossel
can be had under the allegations of the first
conut, based upon the 50th section of the act
of 1703, This scetion provides that no
goods or merchandise brought From Foreign
poris shall be landed at night, or without the
authority of the proper officers of the court,
and :should #00ds De so landed in coniraven-
tion of the act, the cuptain of the vessel,
whether he has kunowledge of the offence or
not, is made liable to a penalty of a fine of
$400, and all others Enowingly assisting
therein are punishalile by a fine of the same
sum; and should the goods so landed amoung
at thefr lhighest market rate to over the
value of $400, the sectlon renders the vessel,
ete,, liable to forfeiture. It is proved that
during the year 1868 the steamship Cuba was
a regular trader between the ports of Balfi-
more, New Orleang, and - Uavana., She had
been Luiilt or purchased by some of the most
respectuble and enterprising ecitizens of this
port, and placed upon the route for the pub-
lic-spirited purpose of building up this itrade.
Being so cugaged, between the Ist January,
1868, and the 1st of January, 1869, on some
four or five {rips -somme 45,000 cigars from
Havana were secretly landed by the first
engineer of the steamer, 4 portion of them
being delivered in New Orleans and the bal-
ance Lere in contravention of the 50iL sec-
tion of the act of 1799; the captain and first
officer of tle steamcr, her owners aneg «i-
rectors having no knowledge of the trans-
action, and being pertectly innocent of any
complicity therein. If this vessel ig lable
it is a very hard case upon them, for it is
perfectly clear that no human prudence or
skill can guard against the landing of mer-
chandise as small in bulk as the value of
$400 in Flavana eigars. This is manitest
from the circumstances of this Very case.
When the lynx-eyed officer of the cnstols
boarded the vessel off Annapolis, suspecting
and for the purpose of detecting this very
fraud, with all his search and exertion he
failed 1o find some four thousand cignrs
which the engineer then had on board, and
subsequently brought out from their hiding
place, landed and shipped to his confeder-
ate in New York. In the present state of
the navigation, in the brief time of the rapid

H [From_ 10 Int. Rev. Rec. 115]

trips of steamers, it is impossibie to prevent
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